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SUMMARY OF ARGUMENT

The City adopted Ordinance Mo. B867-G in accordance with the
essenkial requirements of law, based on substantial, competent
evidence, and afforded the required due process.

RPPENDIX

City’s Appendix is attached and each odocument will be
identified by a letter and then specific page number "“(&,1-31".
References to Petitioner's Appendix will be (P.RApp. ).

JURISDICTICN & STANDIHG

Petitioner has failed to estabhlish standing pursnant o

§171.081, ¥la. Stat. To file a Pet. for writ of certiocrari,
there is a two part test. $§171.081i, Fle. 5tat. First, there
mist bhe a “party affected™. 51%1.031¢5), Fle. Stat. AL "party

affected” includes any governmental unit with jurisdiction over
the area which would include Petitioner.

However, Petitioner failed to estaklish the second parl of
the test that 25 a party affected, i1t believes it will sufier
material injury by reason of the failure f the City to comply
with annexation procedures, %171.081(1y, ¥Fla. Stat. Fetitianer
made a concluscery statement in its Petiticn, but the Record does

rot support that Petitioner will suffer any material injury.



Petitioner vrovided correspondence dated November 5, 2008
from Brian Smith, County Planning Director.{iL,1-3} However, the
correspoendence contains  ncthing  about  Petibioner suffering
material injury. The Record also ceontains testimony from Gordon
Zeardeley, Brian Smith and David Sadowsky as Petibioner's
representatives.  Gordeon Beardsley, County Planner, testified alb
The November &, 2008 public hearing, as to bthe community overlay
zoning requested by the Tierra Verde Ccmmunity Rsscciation. (A, 6-
7] &t the Wevamber 17, 2008 public hearing, Brian Smith spoke
about the community overlay.({B,38-41) Gordonn Beardsley
testified that Petitioner did not believe tThat tThe annexation
was compact, conbiguous  or provided sufficient delivery of
service, (B, 42-48) Cavid Sadowsky, Asst. County Attcrney, argued
That LChe City should not proceed with ths annexation because of
perceived procedural deficiencies with consent and notice.,
(B;48-51) HNot one argued wverbally or in writing that a material
injury ocgurred tTo Petitioner, nor was any material injury
identified. Instead, Fetiticner's representatives testified as
to how the annexation wouic affect the residents of Tierra
Verde, not Petiticner. Pet., pgs. 7-8. Sze, Jity of Oak Hill w.
City of  Edgewater, 817  So.z2d 943, 547 (Fla. sth DA
2005y thelding ewven 1f an  affected party, FEdgewater didn':

sufficiently allege a fear of material injury}.



bssuming arguends that  there was any  tesbimony or
documencaticn in  the TRecerd that Zetitioner would suffer
material injury, such arn  argument would ©he unsupporied,
Petitioner cannot point to an exclusive right affected by the
annexation. See, ity of Auburndale v. Town of Polk City, G828
80.72d 1191, 1103 {Fla. 2d DCA 2005) {holding that Polk City was
not & party affected because the annexation did not affect an
"exclusive™ right). Fetitioner's azrgument regarding Lhe fire
district holds no merit. Pet., pg. 45. The City provides Lirne
seryice to the Tierra Verde Fire District ("Diaskbrict") and a
reduction in £he unincorporated aresa was contemplakbed in Lhe
fire service agreement bpetween Petltioner and the City. (G, 3,33}
Therefore, Petitioner doss nept have an exclusive right Lo
provide services and will nct be solely funding the District.

although City of Edgewater contains a reference that the
potertial loss of revenue may constitute sufficient injury for
purvoses of standing, Patitioner did not indicate That it stood
ter lgze revenue which would crezte an injury for Patitioner.
S5ze, City of FEdgewater, 917 So.2d at %47, eiting, City of
Sunrise v. Broward County, 473 So0.2d 1387 ({Fla. £th DCR 1983).
Fetitioner must demonstrate how 1t will suifer material injury.
£$3171.08z, Tla. GStat. Therefore, Petitioner doss not Tnave

standing to file this Pet. and saicd Pet. should be dismissed.



STATEMENT OF FACTS

There are thraze ways for arn annexation to occur pursuant to
h., 171, Part I, Fla. 3Ztat. First, a referendum can occur
pursuant to $171.0£13, Fla. Stat. where all zegistered elechors
in the proposed annexation area wvote on the proposed annexation.
Seccond, $171.044, Fla. 3tat. allows £for a voluntary annexation
where all the properlty owners have consented to annexation cof
thelr parecels and therefors, no referendum 1s needed. The final
annexation mechanism 1s referred +to as a "non-referendum
referendum™ or a properiy owners referendum"  pursuant o
£171,0413¢5y and {6}y, Flaz. Stat. If more <Than 7J0% of the
proposad annexation area is owned by individuals or entities
that are not registered electeors, at least 30% of ths parcel
owners must consent to the annexation. %17V1.0413(5), Fla. 3tat.

The property owners' consent i1s the sequivalent of a rererendum

taking place, therefore, no referandum is reguired,
£371.0413{8), Tla. =Stal. Cn Nowvember &, 2007, Tierrz vVerde
Marina Holdings, LEC ("Marins Holdings") and A & S Tiarrz Verde

Ventures, LLC {"& & 58" signed the "Consent to Pet. and Reguest
for Annexation of Land inte the Jurisdictional Boundaries of Che
City of &t. Petersburg."(“Consent”) (D,2%-36) On UWovember 27
Z007, The Trustes Company sighed z “Consent."{D,36-38) 2 & 3 and
Marina Holdings signed zannexation agresments which ingluded

consent to annex into the ity and & limitaticn oD



development. {E;T) Thererore, this anpnexation {"aAnnaxation™}
gccurred pursuant te §L7V1.0413{(5) and (&), Fla. Stat., as Lthere
ware no registerad wvoters in the entire Annexed Area and coasent
was received frowm €3% of the oroperty owners. {D, 2)

The proposed annexatiocon area {"annexed Area”) consists of
12.07 acres of submerqéd land and 18.25 acres oi upland property
that comprise the Annexed Area. (D,1}) Included within khe
Annexed Area 1s the scouthern portion of the Pinellas Bayway
Bridge {"“Bridge”} as the northern half of the Bridge is already
within the City’'s municipal beoundary. (D,4) The Bridge 1s the
cnly manmade connecticn between Tierra Yerde and the mainland of
Pinellas County. (D, 4-3} The 2Znnexed Area s contiguous to the
City and compact, pursutant to §171.043, Fla. Stat. The entire
norihern boundary of the 2Annexed Area is gontiguous to the
City’s southern municipal boundary, {D, 2,4-5] The Response will
discuss the issues related to contiguity, compactness  and
reduction of an enclave in Section IT. Fursuant Lo $171.042,
Flz. Stat., the City provided the Beard of County Commissianers
and Pinellas Planning Council {"PPC"} z ccpy of the Ability o
Serve Reportc {"Report").(D,2] Cities locatéﬂ in Pinellas County
must alse provide their Report to the PPC purswant te 73-584,
Laws of TFlorida, as amended. (F.App.l0%) Aiscussion on  the

sufficiancy of the Report i=s contained in Segtion IT.



The City held two public hearings on HNovember & and
WNovembker 17, 2008 as to annexation Ordinance Ko, 867-G. {(K;1-3)
The City wprovided the reguisite statutory notice. (K;1-3) 0On
Hovember 21, 2008, the City Council took legislative action. (C,
B7-60) " Testimony by David Goodwin, City of St. Petersburg
FEconomic Director, Chief Large, Chief of khs 3t. Petersburg Fire
Department and Chief Harmon, Chief of the St. Petersburg Police
Department provided substantial, competent evidence 1in support
of the Annexatlon. (&, 1-5;B,7-24,168-172) Documentation,
including the Report and memorandum to City Council, also
provide additiconal substantial competant evidence and  are
included in the City's Appencix. (I;%;F:;GrJI;L;R;5;T)

Petitioner raised objections as to the Annexation at both
public hearings. (A, 678, 38-01} The City rosponded (e
Petiticner's NHovember 5, 2008 correspondence on MNovember 12,
2008, (M;1-2) On Wovember 17, 2008, the Tierra Verde Communiiy
Rssociation ("IVCAT) sent correspondence to the City and the
City responded on November 17, 2068. (M,1-13; 0O, i-3)

Documents included in Petitioner's Appendix contain issues
which have no bearing on this Annexaticn. First, thers are no

"planning areas"™ within Pinellas ©County pursuant to  County

'Petitionar repeatedly refers tco November 21, 2008 meeting as
being a "closed meeting” however, thne correct tarm would bhe a
public meeting. & closed mseting suggests that the mesting was
conducted outside the realm of the puklice, which is not
accurate.



Ordinance ®o.00-63, as the ordinance was held to he inwvalid by
the Second District Court of Appeal. Pinellas County v, City of
Large, 964 Bo.Zd 847 (Fia. 2Zd DCA 2007). Second, the marina
south aof & & 5, waz not incluced 1in the Annexed Arsa, as
evidenced by the maps included in the Report.{D,4-5) Any
discussion as to the Tlive-aboards® in Cthat marina is
irrelevant, as the marira was nct considered by the City Council
a5 part of the Annexed Arsa. (0,15-19) Third, correspondence
convained in Pelbiltioner's appendix argues that the City wviolated
procedural rules recuiring the PPC's review the City's ability
to serve prior to adoption of Ordinence Ho. 867-G. {M,11}
Bowaver, Lhe City took action afiter the PPC had zan opportunity
to review Lthe Report. (R.App.330-331) Finaily, the Tierra Verde
Community ©Overlay 1is contained within the Pinsllas County
Comprehensive FPlan and applies only To the unincornorated area
of Tierra Verde, nct the Annexed Area which becomes zubject to
the City's land use plan and zoning tegulations after the
Arnexation. (R,2pp.83%-101}; $171.0&2, Fla. 3tat.

l. CITY COMPLIED WITH ALL REQUIREMENTS TO ENSURE DUE PROCESS
AND THAT THE ESSENTIAL REQUIREMENTS OF LAW WERE MET.

Although the City 1s not sitting in a judicial capagity
when reviewing and adopting an  annexatiorn ordinance, the
standerd for whether the City departed From ©the essential

requirements of the law is the same because review was scught by



Fet. for writ of certiorari as regquired by $171.081, Fla, Stat.
A review of whether the City departed from the essential
requirements of law 1s limited to whether the City failed <o
follow the correct law and that failure resulted 1in a
miscarriage of justice. Department of Highway Safely and Motor
Vehicles wv. Mowry, 794 So.2d €57, 658 (Fla. 5th DCA 2001}.
Deparbure from the sssential requirements of law means something
far bayond legal error; it means an  inherent illegality ox
irregularity, an abuse cf Jjudicial power, an act of Jjudicial
tyranay perpetrated with disregard of procedural requiremants,
resulting in a gross miscarrlage o justice. Jones v. State,
477 So.2d 566, 56E (Fla, L19&85). The City followed the corrsct
law and there was no miscarriage of justice. Procedural duoe
process  reguires both falr notice and an oppeoriunity To be
heard., Department of Law Enforcement v. Real Property, 588
So.2d 4957, 960 (Fla, 1991;. The City provided notice and the
ocpportunity to be heard. Thus, Ordinance Ho. §67-G6 is walid.

A, An annexation is a legislative actlion and not quasi-

Judicial, therafore, no viclation of due process occurred

and the essential recuirements of law were met.

Although the manrer in which an annexation is reviewed is
by Pet. for writ of certiorari, the decision to azdopt an
annexation ordinangce 1is exclusively legislative. City of
Avburndale v. Adams Pacing Association, 171 Sc.2d 161, 163 (Fla.

1985y ; City of Lake Mary v. County of Semincle, 419 Zo.Zd 737,



738 (Fla. 5th DCA 1982) (holding that the scope of litigation to
challenge an anngxation is limited to certiorari  which is
uzually associated with gquasi-judicial decisions). Petiticner
has incorrectly argued throughout the entire Fet. that the City
Council's adepticn of Crdinance No. 8e7-G iz duasi-judicial.
Zoning decisions require that parties must be abkle To present
evidence, cross-—examine witnesses and be informed of all the
facts upon which the commissien acts, specifically any ex parte
conmunications. Lee County v, Sunbkbelt Eguities, II, &1% So.2d
8906,1002 (Fla. 24 DCa 1953},

§171.0413, Fla. S&8tat. sets [forth the notice requirements
for the adoption of an annexation ordinance. The first public
.hearing shall pe held on 2 weekday at least seven days after the
first advertisement 1s published and the second pubklic hearing
must be held on & weekday at lesslk five days arter the second
advertisement iz published. $171.0413{1}, Fla. 5Stat. The City
noticed the Wovemher &, 2008, hearing on October 27, 2008, and
the WNovember 17, 2008, hearing on HNovember 3, Z2008.{%,1-3)

£171.0413¢{1), [Fla, S3kat. states that the ordinance shall ze
adopted by the City pursuant tec the procedure for the adoption
set forth in §LEE6.041, Fla. Stat. FPelitioner argues that that
language means that $171.0413{1), Fla. Stat. must be resd in
conjunction with 8§166.043, Fla. Stat. Pet., pyg. 18. The City

disagrees with Petitioner's argument as to the notice provisicns



hecause §§171.0413(1) and 165.041(3)¢a}, Fla. stat. conflict
with =ach other., $171.04132(1}, Fla. Stat. reguires =*wo davs of
advertisement and specific deadlines when those notices must be
published prior to public hearings. $166.041{(2){a), Fla. Stat.
requires only one advertisemant and that advertisement must only
be run ten days prior to adoption. Tne provisicnzs in
£le6.041(31, Fia. Stat. as to notice do neot zpply since the
Legi=slature already provided the specific notice provisions
pursuant te $171.04132, Fla. Stat.

Azsuming arguende that $5171.0413 and 166.,041(3}, Fla.
Stat. arse not inconsistenl with each other, Petitloner 1is
mizsinterpreting whal constitutes a "notlce of proposed
enacltment™ Lo mear a nolbllze feor the date the ecrdinance will ba
adapted. The Flarida Supreme Court reviewsed §125.66{2), Fla.
Stat. which provides the regular enactment proacedure for caounty
ordinances. NMeumont v. State, 5967 Sc.2d B2Z2 (Fla. 2007}, The
review of $125.66(2), Fla. S5tat. 1s grucial as the lzaguags in
the %£166.041(2}, ¥la, Stat. is identical as tao the notice of
proposed enacktment. 5125.66(2} {a), Fla. Stat. states, "The
notice of proposed enactment shall state the date, tTime and
rlace of the meeting: the titie or Citles of proposed
ordinances; and the place or places within the gounty where such
propused ordinances may bé inspected. The nctice shall also.

advize that interested parties may appear atb the meeting and Le

10



heard with respect to the proposed ordinance.” I'ne Court
interpreted $125.66{2){a), Fla. S5tak. to require that "...notice
of a proposed ordinance be published at least ten days before
the commission meeting at wihich the ordinance will be
congidered.™ Neumont, 967 3o.2d at #826. Petitioner’™s argument
that in additieon to notige for the two public hearings, 2z netice
mist separately be pubklished for the datbe of enactment, is not
supported by the Court. Pet., pyg. 18. WNotice of the provosed
ordinance must be published at least ten days prior te the date
an ordinance 1s adopted, not +thal a separate notice musk be
pubklished for the date of enackment. The City's notlces
contalned the date, time and place cof the two public hearings,
the title of the proposed ordinance and the place the ordinance
could be inspected, advised interested parties they could be
heard angd were published more than ten days pricr to adoption on
November 21, 2008. (K,1-3)

The purpose oi public hearings 1s to provide a CLorum for
public comment so that proposed crdinances may be modified after
inout from citizens who may be affected by the ordirnance. Id.
at 829, In Neumcont, the plaintiffs argued that every time Lhere
was input from City staff or a member of the public at a puﬁlic
hearing, the process to change the list of permitted uses
contained within a zoning category reguires a restart. Id, at

828-9. The Court found this to requirement to he wnrohibitively

11



restrictive. Id. The situation is analogous to the City, as the
City held public hearings teo allow the public =z chance to
provide input. To have to restart the hearings all over again
kacause of comments provided by stafi, 1in response to comments
from the public, frustrates the purpose of holding bwo public
hearings.

Petitioner cites to City of Daytona Beach v. City of Port
Orange, 165 So. 2d 768 {Fla. 1lst DCA 1%64), for the propositicn
that when ¢ilbies adopt annexation ordinances it must ke done at
their next regular meeting. Pabk., pg. 20. The court found an
adjournad meeting held by Daytona Beach was net the regular
mesting reguired by the governing Special Acts and therefore,
the annexaticn was 1invalid, Daytona DBeach, 165 Bo. Z2d at 770,
This case has ne kearing on whether the Cilicy feollowed the
annexalbion procedures in  Ch, 171, Fla. S5tat. Dbecause it
interprets a Special Act,

Fetitioner argues that the City should not have been able
Lo provide the Marinz Heldings annsxation agresmant to City
Council without a pubklic hearing. Pat., pg. 2Z2. Thiz argument
iz irrelevant as the City Council considered a resaolution
regarding the agreement and its attached legal description. (T,2-
143 2 resclution is defined as "... an expression of a
governing kpody concerning metters of administration, sxpression

of a temporary character, or a provisicon for the dispositicn of

12



a particular item of the administrative business of the
governing body.” %166.041¢1) (k) ., Fla. Stat. Therea iz ne
statuteory reguirement that a resolution is subject to a public
hearing and therefore, there was no due procsess vwviclation.
Petitipner was not entitled to publicly comment on  the
resolutions with the annexatlon agreements and attached legal
descriptions as those items were before City Council zs
administrative matters. Petiticner alsce makes this same
ergument as ©o the development scenario provided by City staff
as to redevelgpment of the Annexed Area under the CCS-3 zoning
category, which was the subject of Res?lutimn 2008-5083. (5,1-2)
ret., pg. 23, Since City staff had previded estimated revenues
to City Council based on the current conditions at the property,
the redevelopnent undek the CCS5-3 degignation could
significantly change the current revenues.{C, 8-9). Howsaver, as
noted abowve, a resolution is not svbject to a pubklic hearing,
thus, there was no due process violation since the public does
not have a right to speak teo the resolution. However, written
comments could have been provided to City Council.

eptiticoner also argues due process was violated because
additionel tax revenus information was provided. Ps2i., pg. 23.
However, tax revenues had bkeen preovided at the Wovember 17th
public Thearing and Petiticner did not comment as Lo tax

informaticn on that date. (B, 13) On Wovenber 21lst, the City
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staff corrected the oprior tax figures £for City Council from
$165,859% in ad wealcrem revenues, to $169%,306, although the
additicnal rewvenus information on November 17th and Wovenbar
2lst were consistent.{B,13; C,8-9). However, this information
was not provided at a guasi-judicial proceeding and Petitioner
had no legal basis to cross-—examine or gquestion City staff. AsS
ta Petiticoner's arguments as to the City's comprehensive olan,
the issue is addressed below in Section I{B} of this Respochse.

Petitioner argues that comments made by City Council are
rzflective of the weight City Council members and the Mayvor gave
testimony provided by City stazff. Pet., nDg. 24. Courts have
rapaatadly held that, "...when a municipal ordinance of
legislative character is challenged in court, the motives of the
commission and the reasons hefore it which induced passage of
the ordinance are irrelevant.™ Cifty of Pompano Beach wv. Big
Daddy's Inc., 375 So.2d 281, 2BZ (Fla. 1%7%); Rainbow Lighting
Inc. v, Chiles, 0% Se.2d 532, 240 ({Fla. 3d DCA 1998).
Therefore, the motives behind ths adoption of Ordinance No. 867-
G are irrelevant.

Petiticonexr had ample opportunity to provide its objections
e City Council. Petitioner had one representative at the
Wovember &, Z008, public hearing and three representatives on
November 17, 2008.{4,6-7;8,35-51) Petibkioner presented 104

pages of documents to Council prior to the HNovember 6th puklic
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hearing and 366 pages of documents to Council on Novemker 17,
2008.(I; 0,2) Petitigner f{hen =ubmitted an additicnal 34 pages
to the City Council, related to ifts cbjecticns, on MNovembar 21,
EGGB;EW,lj Altogether, Petiticner =submitted 504 pages to City
Council in oppositicn o:i Lhe annexation and appeared at both
public hearings, Petiticoner has had ewvery opportunity =zo
present objsctions both verbzlly and in writing and there has
been no wiolation of due process. Further, the Rececrd reflects
the City Council received input from ocwver 200 people and held 4
to 3 hours of testimony. (C,41;H,1-7;P,1-63) &t the November &th
rublic hearing, the Clerk zccepted 15 pages of documents Lfrom
the pubklic. (I} On MWovembker 17th, 101 pages of documents were
submitted by LChe puklic, 156 pagezs were submitted by the
attorney for the TCVA and there were &% public hearing
cards. (Q,1-2) arn additional six pages were submitted by the
TVCA on HNovember 21, 2008.({W,7Z) Due process only reguires
noticse and an opportunity to present cbjecltions which occurred
with over 200 speakers and ower 850 pages of decuments from the
puknlic znd Petiticner. The essential reguirements of law wWere
not wviolated as two public hearings were held, the cpportunity
to bz heard provided, and as a legislative matter, the opuklic
and Petiticner were not entitled to provide comment beycnd the

puklic hearing.
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B. The City complied with requirements of its
comprehensive plan which has no bearing on this Petition.

£171.081, Fla. 5tal. limits anh anrexaticon appeal to whether
the nmunicipality failed to comply with statutory annexation
proacedures containad in Ch. 171, Fart I, Fla, Stat.
Reguirements contained wilthin the City's comprehensive plan
{"Planp") are not stabtubory annexation procedures and cannot ke
subject to a review pursuant teo §171.081, Fla. 3tat. For thisg
reason, Petiticner's arguments as te whether the City complied
with its Plan are irrelevanlt and not & consziceration faor this
Petitlon., Pet., pg. 23, 25-Z27.

The City complied with its Plan and provided the Notice of
Annexation Reguests {"Notice™) to the Property Appraiser's
Offiece for review on Kovember 20, 2008, prior to final approval
of the annexation ocrdinance by City Council on November 21,
2008 .4U,3;v,1-19; Petiticner argues that the City faziled o
comply with its Plan because the Property Appralser's Qffice did
not have time fo review, gompare or comment on the Notice.
Tet., pg. 26. The Flan does not define whether or how much, time
must be given for rewview, Jjust that the Properlby Appraiser must
pe provided the information prior to City Council's approval of
an annexaticn ordinance. (U,3) Petitioner does not have standing
Lo argue  whelther the City provided the FPropsrty Appraiser

"gufficient” Lime to comment, as the Property Appraiser is the
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entity notified of the annexations pursuant to the Plan and can
raise such an argument, not Petitigner,

Most importantly though, this argument iz irrelavant, as
compliance with the Plan is not a statutery annexation procedure
with which the City must comply. The City did comply with the
essential reguirements of the law as to its PFlan, however,
£171.081 (1}, Fla. Stat. limits what the Court may review =to
statutery annexation procedures. Should Petiticner wish to
contest whethear the City Ifeollowad its Plan, Petiticner must seok
an alternative method for review.

On November 20, 2008, Attorney Reynolds, on behalf of the
TVCA, hand delivered to City Council, correspondence regarding
compliance with the Plan. {U,1-3) City staff provided
information Te City Council, as a direct response to  Tthat
correspondence, (W, 1-19) Petitioner incorrectly argues that
City staff could nolt respond Lo such coxrespondence unless the
cublic had the ability to be heard, to cross—examnine or question
Mr. Goodwin. Pet., pg. 26. Bx noted in  Section TI{A&},
annexations are legislative acticns, not subkject to the quasi-
Judicial process, and there is no right for the public to cross-
examing or guestion staff. The City complied with the statutory
requirements and held two public hearings, FL71.04L34{1y, TFia.
Stat. There is no caselaw that statss that City stzff cannct

"mrovide additional or clarifying information to City Council
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when Council is conducting a legislative agtion and that such

action is a wiolation ol due process. See, Neumont, 967 3o0.2d
at 82%.
C. The City obtained the necassary consent to annex in

accordance with the essential regquirements of law and there
was no violation of due process.

Petitioner arguss that the City did not obtain consent Efrom
L & S. Pet., pyg. 27-31. The relevanrt portions of $85171.0413, {5}
and {#),Fla. &cat. only reguire consent pricr o the final
gdoption of the ordinance and the consent does not have to ke in
writing. The City included into Cthe Record, the Consent to Pet.

and Reguest for Annexation ("Consent") dated ¥ovember 7, 2007 on

behalf of A & 8.({5L,31-35) There was no expiration or
termination date for the Consent. (D,31-35) The City also
includecd in thes Record, an annexabion agreement ("Agreemeat"™}

dated Octeber 23, 2008 executed by Steven Sembler, as cwner of A
£ 5. ({E) In paragraph 15 of Che Agresment, it states that & & 3
sonsented Lo the annexation. (E, 9} E & 8 clearly gconsented and
the criteria in §171.0413{(4), Fla. 5Stat., has bsen met, since
consent was obtained prier te final adopticn of the ordinance.
Petitioner argues that the City did net comply with the
"Settlemen: Agreement Between 211 the Cities of Pinellas County
and Pinellas County, Florida Zor Resclution of Issues Related to
the Charter Review Commitlbea™ {"Settlemsnt

Lgreement™) . (P.App.1L17-144) §1LTL.081 {1y, Fla. Stat. renders lhe
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Selttlement Agreement irrelevant as Lt is not a statutory
annexation procedure with which the City must compiy. The Court
reserved jurisdiction on the maitter and Petitioner has a remedy
to seekx review of the appropriatensss of tThe Conssnt  and
Agreement pursuant to the Order entered by the Court. (FP.App.léa}
Assuming arguends thalb Petitioner is correct, Petiticner

argues that the Consent is not wvalid bkecause it was executed

during a lawswik invelving timeshare ownership for the
condominiums located at 200 Madenna Boulevard. Pet., pg. Z29.
Paragraph 5 of Lhe &mended Complaint states, "A & 5 owns fee
simple titis to greater than fiftyv-one percent {(51%) of all
voting timeshare weeks located within Asscciaticon I and greater
tharn fifby-one percent (51%) of all weting timweshare weeks
located within Bssociatvicon IT."{P.App.l1G4) L & & was an owner
and could exscute a Consent. Even if Petitioner was correct
That A & S was not the sole cwner of the property because of the
issues related to the Limeshare interests, nothing invalidated
the Caonsent. The City placed into the Record the notarized
Agreement sxecutead by & & 5 as owner of the propsrty. Even if
the Conseni was not walid at the time of execution bscause of
gutstanding time share issuess, nothing rendered the Consent
invalid at the time of the Annexzation, Nothing in the Reccrd
ingicates thait A & 3 was ncﬁ the owner of record for Lhe entire

property, including any of the timeshares, at the timse of the
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public hearings or the final adopltion c¢f the crdinance on
Noverber 21, 2008. Patiticner oprovided neo doed, no court
document and there was no objection from any of the previous
cwners of the timeshares to the annexation that A & 5 was not
the property owner. Both the Pet. and Agreement meet thea
criteria for the Setitlement Agreement as both were written
consent, signed more than ten days in advance of the first
public hearing on MHovembker &, 2008. The City did not depsrt
from the eszsential reguiremsnts of law because tne Settlement
Agreement is not relevant io whaether the City followed statutory
annexaticon precedures set forth in Ch. 171, Part LI, Fla. Stat..,

but if it iz determined to ke, the City obtainad consent.

No procedural due process viclation occurrad as bto the
issue of consent. By its own admissicn, PFPetitioner's
representative apoks about the consent issue at the Wovember 17,
2008. Pet., pg. £9. Further, PFeit:ziticner had the Agreement
between A & 5 and the City since HNovember &, 2008, when the
Agresment was part of the documents provided to City Council for
both public hearings, and chose not to say anything in
oppositicn. (D,2) As argued in Section I{B) abowe, the Annexation
was a Legislative action and not subject to guasi-judicial
OroCeESSas, Thare ¢an ke no wviglation orf due process ﬁs Peters

hzd access to the Agreement, stated its objection to the Consent

20



2t the public hearing, and 1s not enititled To cross—-examine or
question City Staff.
ITI. COCEDIHANCE E67-G IS5 VALID AS THE CITY COMPLIED WITH THE
ESSENTIAL REQUIREMENTS oF LAW  AND THERE Was COMPETENT ,
SUBSTANTIAT, EVIDENCE TO SUPPORT THE CITY'S FINDINGS AND
JULCMENT ,

The City's findings and judgment, as to Ordinance No. 8&7-

Gy were supported by competent, substantial evidesace ang the

City complied the essential requirements of law =zet forth in Ch.

pmt

71, Fla. 5tat. Therefore, Ordiaance Na. B67-3 1z wvalid.

hs noted in Secticn I, & rewview as to whether a departure
from the essential requirements of law occurred, is limited to
wnether the City failed to follew the correct law, resulbing in
a miscarriage of justice. Mowry, 794 S¢.24d at 658, There iz ao
avidence in the Record that the Cityv departed from the easential
regquirements of law.

Substantial, competent evidence is "...evidance as will
astablish a substantial basis of fack from which the faclk at
izsue gan be reasonablily inferred.® DeGroot v, L,5., Sheffiald,
3% So.2d 8912, 916 {Fla, 19571, It is relevant evidence, such as
a reascnable mind would accept as adeguate to  support &
conclusion. Becker v, Merrill, 20 So.2d 512, 815 (Fla. 1%945).
The circueit court is not permitited te go farther and reweigh the
evidence {e.g., where there may be conilicts in the evidence) or

Lo substitute its Jjudgment for that of the City. Bell wv. City
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of Barazota, 371 Bo.2Zd 525, 527 (Fla. Zd DCA 1979). The City
was provided with and based its Ffindings and decisien on

substantial, competent evidence when adopting Ordinance Wo. 867-

G. There iz no evidence in the record that City's achtion was
arkbitrary, discriminatery or unreasonable, Bell, 371 50.2d at
527, Additionally, the language 1in Ordinance Ho. B&7-G

demonstrates that the City found there toc be competent,
zubstantial evidence. {D,6-2)
A, The City complied with the essential requirements
of law and did not have to establish a necessary and
legally justified reason for annexaticn,
There is no requirement, statutory or otherwise, Lhat the
City establishes that an annexaticn must be 'necessary" or
"desiranle to provide additicnal cr better services, Pet., pg.
32, Contrary to PRetitloner's argument, the legal premise is no
longer relevant under current Florida law.
1. Whether an annexation is neacessary or
legally Justifiable, is Airrelevant, as  the
Legislature amended Ch. 171, Fla. Stat. in 1974,
Petiticner argues Lhat the City has te establish =z
necessary and legally justified resson for annexation, citing,
State v. City of Avon Park, 149 So. 409 (Fla. 1%33): State v.
City of Tampa, 316 BSo.2d 570 (Fla. 1973); State wv. City of
Oakland Fark, 42 3So. 27% (Fla. 1243}, Pet., pg. These cases

arasa under Flporida's annexation statutes which were amended in

1974, They are no longer relevant because of that amendment.
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L review of the legislative history regarding Ch. 171, Fla,
Stak. provides the explanation why a municipality does not have
to estabklish a "necessary" or "legally justified reason™ for
annaxation. Further, no where in the caselaw cited by
Petfiticner does the Ierm "necessary” or "legally Justified"®
appear as a standard with which To judge Lthe annexaition of
Tterritory into a municipality.

The cases cited by Petitioner are distinguishable on the
facts from the present case. First, all three case=s address
Special Acts, enacted ky the Legislalture, wihnich annexed
territory into a municipality. See, Avon Park, 149 SBa. at 411;
Oakland Fark, 42 5o0.24 at 270: Tampa, 316 SBo0.2d at 571, In the
presznt case, ths annexstion was not a result of am act of the
Legislature, but was reguested by the Property Owners.
Secondly, the property ownsrs whe had been annexed were seeking
an "ouster" <f the municipality I[rom the land they owned. Sea,
Avon Park, 149 Seo. =zt 410; Oakiand Park, 42 3So.2d at 270; Tampa,
316 So.2d at 571. Such is not the case in this instance, as the
Froperty OCwners regquested annexaticn and are not sesking to be
removed from City's corporatse limits.

Third, property owners petitioned the court to have Lhe
court oust the municipality f£rom the property owners’ lands.
5171.02{1l}), Fla. 3tat.{1973) states in part, "...it is lawful

for any owners of such lands or three-fourths of them desiring
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to bave the same exclueded from such corperation limits and
jurisdiction, to apply by Pet. to the circuit court in and for
the county in which =said incorporated town 1is situated.™
§171.02(2}, Fia. B5tat.(1%73) s=stated that, "If upon hearing cof
sald application the said court shall sustain the said
ochjection, the said tract or Eracks of land =shall be
exgluded, ., . " Howewver, the method for a court to conszider an
custer ended in 1974 when %171.02, Fla. Stai. was repealed.
See, T74-1%0, Laws of Florida.

With the repeal of 5171.02, Fla. Stat., landowners aeeking
to have certain land excluded from a municipal corporation may
no longer Pet. Lhe court. chould a psasrty after 1274 seek
contraction, said party would have to follow the gontracticn
procedures zet forth in $171.051 and 171.052, Fla. Stat. What
a party could no leonger do, 1is appeal directly to the court
requesting their property be removed or ¢ontracted from the
rmunicipal corpeoration, which is wnat the cases cited by
Petitloner concern. It is important to note that the Tampa case
was not decided unlkil 1975, but the Pet. [or the guster occurred
in 1971, several vyears before the repeal of §171.0G2, Fla. Stat.
See, Tampa, 314 S50.2d at 571. Avan Park and Gakland Park were
decided prior to the repeal of §171.02, Fla. Stat.

The Annexation was an inclusion of land into municipal

ooundaries, nal a contraction of land from those boundaries, and
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the criteria to rewview this Anrexation iz econtained in
§5171.0413, 171.042 and 171.043, Fla. Stat, Hot only was the
criferia mused by the courts when reviewing a reguest for
gontraction prior to 1874, zre not relevant because they are no
longer the criteria a court would use pursusnt to the current
Ch. 171, Part I, TIla. Stat., such criteria applied to
contractions and net annexations.

Fourth, in twe of ths cases, the cropersty owners held wild,
uncocuplied, undeveloped land which was being taxed and receiving
no municipal henefits. Oakland Park, 42 Sé.?d at 270; Awvon
Park, 149 35o0. at 415. The Tampa case Llnvolved submerged lands
which were not being taxed by the city and the court found that
the property owners were estopped from denving the extensicen of
cne corperete limits of the City of Tampa. Tampa, 316 Sa.,2d at
574, Ta the current case, the City will ke providing services to
the Annexed Area,. The City will continue to provide fire
sarvice, and will provide ©police protection, recreabion,
libraries, codes cowpliance, occupationa ligenses, develcopment
services, economic development services, additicnal emergenecy
management services, and will take over garbage cellection at
the expiration of the private solid waste provider's contract.
(D,13-1%) Unlike the older cases which ousted municipalities
because the land owner received no benefits from city taxes, in

the current case thes property owners rvequested annexation of
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their proparty because lthey will recelve benefits from the City.
For thase reasons, the City 2id net depart from the essential
requirements o0f law and there waz ne need to provide
substantial, competent evidence for a '"necessary" or "legally

Justified reason™ to annex.
2. Increased development rights and the taxable
value of a property are irrelevant to the annexation
of property under current statutory law.

The Legislative intent kehind Ch., 171, Flz. Stat. 13 set
forth in $171.021, Fla. 3tat. The "purpose" section of Ch., 171
contemplates two cbjectives. First, the Chapter sets forlth
crocedurses for adijusting boundaries. 5171.021, Fla. Stat.
Seeeond, the Chapter sets forth the criteria for when annexations
or conbractions <an ocgur. §Ll71.021, ¥l=. &tat. By setting
forth ©the two obijectivas, the Leglslature believes tThe oLbcoms
will then ensure sound development, accommodation to growth and
the provision of services. £171.071, Fla. Stat. There is
nothing that szubstantiates Petiticner's argument that the only
reaschns a property owner may  reguest  annexation  or  a
minicipality may annex are limited to sound development,
accommodation to growth and ensuring services., Pet., pg. 33,
There 1s no evidence in the Record that the Annexzation did not
meet the Legislature's purpose and intent.

The raticnale behind why the property owners want to <come

into the City, whether it is for improved development rights or
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becauze of a preference for cily services, 1s ILrrelevant.
$171.0413, Fla. Stat. enly requires consent, and nol the reascn,
the property cwners desired to come into the City. Ewven so, the
property owners' reasons are consistent with the Legislative
statement of purpese for Ch. 171, Fla. Stat. seeking greowth and
urban development of the Znnexed Arez. ({B,21)

The City cannot establish uniform legislative standards
pursuant teo §171.021(2), Fla. Stalt., since such power resides
with the Legislature. Further, LChe &nrexed Area is already
urpan in character as defined in $171.0321(8), as the ares is
used intensively for commercial purposes, (D,1) Thus, the result
af the Legislature’'s purpose in ensuring efficient provision of
serviges Lo areas that become urkan in  charactar doss  not
concern this Annexation. §171,021(2y, Fla. Stat. However, 4a=
tao §171.02101) and {4}, Fla. 5Stat., there is extensive testimony
az to the City following the annexation criteria and procsdures
and that developmenl, accommodaticn to growth and the provision
of municipal services will be accomplished. {A,1-6;B,7-23} By
following the Legislature's criteria and procedores, ©The City
met the Legislature's purpose.

The reascn the City appreoved Ordinance ¥No. 867-G, allowing
the Annexed Area to be included into the City bounderies is
irrelevant, as long as the procedures and criteria contained in

Ch. 171, Part 1, Fla. 2tat. are met. bz noted in Section I{ay,
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courks have repeatedly held that when a municipal ordinance of
legisiative character 1is challenged, the motlves nf the
commission and the reasons before it wiich induced passage of
the ordinance are irrzlevant. ity of Fompanoc Beach 375 So.2d at
282; Rainbow Lighting Inc, 707 So.2d at 940. Therefore, the
notives of the ity in adepting Ordinance Be7-G are irrelevant.
There is substantial, competent evidence that the Legislature's
purpose has been met and that the City complied with annexation
procedures and criteria. Ho departure from the essential
reguirements of law occurred, since The properiy owners only
have to consent to the annexation, neot provide a reasan for the
request and the City, in abiding by the c¢riteria and procedures
for annexation, have met the Ledgislature’'s purpose, even though
the City's motives kehind its own legislative decisicon to annex
are irrelewvant.

3. The City did not have to demonstrate efficient

delivery of services other than what is required

pursnant to $171.042, Fla. Stat.

The City dces not have to demonstrate "efficient delivery
0f services." Pet., pg. 34.The tCterm "elfficient deliwvery of
services™ stems from the Legislature's siatement of the purposs
of Ch. 171, Fla. Stax, Lz noted is Bection 2 above, efiicient
delivery of service addresses those areas that become urban in
character and the Annexed Area is already urkban in character, as

derfined in ®%171.0214{3) and 171.031(8), Fla. Stat.
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There is no reguiremant that when annexing a property, a
municipality immediately assume all seorvices. The Legislature
contaemplated that scolid waste collecticon, for example, @may
continue to be provided by a private entity after annexation,
£171.062, Fla. S5tat. However, & <ity's responsibility as to the
provision of urban services requires the preparation of a report
setting forth Lthe plans %o provide urkan services to the area
being annexed, pursuant to $171.042, Tla. 3tat.

In addition to incorrectly stating that $171.021, TFla.
Stat. contains the only reasens a municipality may annex a
property, Petitioner incorrectly states that rthe City must
supply "additional or wmore efficient ssrvices™ and that such
services are not adequate unless it "matches that level of
service." Pet., pg. 36. Pestitioner also argues that thes City
"totally Ffalled to estabiish that the costs toe the County Lo
provide these services would be redoced 1n proporticn to the
increased cost to the City." Pet., pg. 37. There i1s absclutaly
no such requirement anywhere in Ch. 171, Fla. Stat. that a city
provide such analysis. Petitioner can cite to no caselaw Lhat
requires a municipality to provide additional or more eificient
services or that the services "match" the existing lewvel of
service in the area being annexed.

Instead, %171.0&2(1), Fla. Stat. states that the annexed

area shall be entitled teo the =zame privileges and benefitsg as
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other parts of the municipality upon the effsctive date of the
annexation. There is no evidencs in the Record thal Lthe Znnexed
Area will not recelve the same privileges and benefits as all
aother properties within the City. There is no evidence 1in the
Eecord that the City is neot making the Annexed Area 1n every way
a part of the muenicipality as defined in §171.031(1), Fla. Stat.
Petitioner argues that the City's law enifcorcement cznnot he
present on the island tweanty-four heours a day, ssven days a
waalk, Howaver, Lhere iz no evidence that any resident in the
City has the benefit or privilege of an officer outside their
property twenty-four hours a day, seven days = week., As Chief
Harmen, Chief of Police for the City of 5%, Petersburg
testified, the City's law enforcement already patrels in Isla
d=1 Secl. (B,149) Further, city policy is that if somecne wants a
police officer, one would be sent and response time would not be
unduly burdened. (B, 1659} The available resour¢es for canines
would result 1in a guicker respeonse than the Sheriff could
accommodate. (B, 169~-170} . Finally, Chief Harmon stated Lthat

there are mutual aid agreements in place in the event of an

emergency and that, "...by putting police officers on  the
island, it also enhances [Sheriff's] resources. e have mors
eves and =axs out there as to things going on." (B,1693)

Petitioner argues the Bridge will deter law enforcement

access to the Annexed Area. There 1is nothing providad in the
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Record which werifies or substantlates where the information
related to the Bridge came from other than "puklic informarion.®
Pet., pg. 30. Even assuming the information is correct, the
four problems the Bridge had in 2007-08 do not indicate if there
was an emergency at the time, and contrary to evidence provided
py the City, presumes that in a similar situatien the City would
anot alrzady be patrolling the area, that despite the mutual aid
agreement, the Sheriff's O0ffice could not rezpond or Uthat the
City's marine patrcel would noct respond. (B,168-170;0,17})
Tetitioner argues incorrectly that t©he Matrix report
provided by an independent consultant for the 5t. Petershurg
Police Department indicated that ths police dspartment is
undermanned. Pet., pg. 36. The report ewvaluated future staffing
needs based on projected peopulation growth and an increase in
warkloads, with its initial projection for an increase in staff
if annexation occurs in its entirety in Feather Sound and Tierra
Verde by 2010, (P.R2pp.371-386) Hothing in the Record supports
Petitioner's position that the police department would e
undermanned for servicing 18 acres of upland in Tisrra Verds.
Petitioner argues that because the Annexed Area will
recelive services from the City and that the remainder of Tierra
Verde, which did not rsquest arnexatiorn will receive services

from Petitioner, the result is inefficient services. P=t., pg.

37. Fetitioner nas Lhis argumant backwards, as the

31



Legislature's purpose, criteria and procedures concern the areas
being annaxed, niat thoze Areas that chose to remain
unincerperated.  5171.021, Fla. Stat. Having both the Sheriff's
Office and the St., Petershurg Police Department wili improve the
level of service over what currently is enjoved by the annexed
area which was previously only patrolled by the Sheriff's
Office. There iz no evidence 1in the Record thet any of the
services to the unincorporidted ares will ke compromised, however
it is Zrrelevant, as Lhe Legisgslature's purpose concerns Lkhe
proposed Annexed Arez, not the uwnincorporated arsa.

The City disagrees with Petitioner's argument that +©the
annexalion will not create unity. Pet., pg. 38. §171.044, Fla.
Stat. addresses the elimination of enclaves. Tierra Verde is an
enclave pursuant teo $171.031(13) (b), Fila. Stat.(C,1l-1Z) The
City's municipal boundary 1is due north and wesi, crosses Lwo
sections of land con Lhe western side and the only access on or
off the island iz the Bridge inte the City. (0, bl
%171.046¢1y, Fla. Stat. states, "The Legizlaturs reccgnizes khat
enclaves can create signifiicant problems in planning, growth
management, and service delivery, and thersfere declares Lthat it
iz the peliecy of the =state to eliminate enclaves.” The
Adrinexation not only furthers the intent of the Legislature, but
the City nas addressed Petitioner's concerns by reducing =an

enclave.
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The ity has not departed from the esssential reguirements
of law as the City complied with $171.042, Fila. Stat. and will
provide services to the Annexed Area commensurate with existing
City services az demenstrated by competent, substantial evidence

in the form of testimony and informaticn in the Report.

B. The City complied with the essential requirements of
law and met all the requirements of Ch. 171, Part I, Fla,
Stat. )

The City did not depart from the essential requirements of
law and followed the procedures and criteria contained in Ch.
171, Fart I, Fla. Stat. for annexation.

1. The Annexed Arez was contigucus to the City's
municipal boundary and compact.

The Annexation was kboth compact and contigucous as defined by
§171.031, Fla. 3tat. "Contiguons" is defined in §1731.031(11;,
Fla. Stat. and states in part, "...a substantial part of a
houndary of the territory seougnt to b2 annexed by a municipality
iz gcoterminous with a part of the boundary of the municipality.”

The map of the yproposed Annexed Area demonstrates that the
City's municipal boundary line runs down the middie of the
Intercoastal Waterway {("Waterway™)] and iacludes the submerced
land and the porticn of the Pinellas Bayway Bridge ("Bridga")
which is north o¢f that bhoundary line. (D,4-5) Petitigner concurs
with this analysis. Pet., pg. 40. The magp then shows Chat the

Lrnnexed Arez 1s adjscent to and abuts the City’'s municipal

33






